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Case C-749/18, B and Others

The CJEU clarifies the application of the freedom of establishment to
tax consolidation regimes

Today, the Court of Justice of the European Union (*CJEU") issued its judgement
in case C-749/18, B and Others, dealing with the Luxembourg tax consolidation
regime. The case involved Luxembourg companies (the “Applicants”) con-
trolled by a French parent and part of a tax consolidation in Luxembourg. The
Applicants requested to include in the tax consolidation the profits and losses of
their “sister companies” (i.e., companies that were controlled by the same
French parent company of the Applicants). However, Luxembourg tax authori-
ties rejected the request.

The CIJEU had to answer three preliminary questions asked by the Luxembourg
tax court, the first two of which appear worth of the following brief analysis.

The first question dealt with compatibility of the Luxembourg rules with the free-
dom of establishment, given that such rules allowed the tax consolidation of
sister companies (i.e. horizontal tax consolidation) only insofar as the non-resi-
dent controlling entity maintained a permanent establishment in Luxembourg,
through which the shareholdings in the controlled companies were held. In this
respect, the CJEU referred to its judgment of 12 June 2014 (SCA Holding, joined
cases C-39/13, C-40/13 and C-41/13) and concluded that such difference in tax
treatment led to a restriction of the freedom of establishment that could not be
justified. The CJEU reiterated that a non-resident company with a permanent
establishment in a Member State and a non-resident company without a perma-
nent establishment therein are in comparable situations. Thus, it must be en-
sured that the objective of tax neutrality pursued by the tax consolidation re-
gime is achieved in both situations.

The second question addressed the compatibility with the freedom of establish-
ment of Luxembourg rules dealing with changes in the perimeter of a tax con-
solidation. Indeed, in a domestic situation, changes in the perimeter of a tax
consolidation, which arise when a controlled entity enters for the first time in
the tax consolidation (or withdraws from that regime at the end of the minimum
period fixed by Luxembourg tax law) do not generally entail an interruption of
the regime. However, when a “sister” company becomes part of an existing tax
consolidation, i.e. when an ordinary tax consolidation (“vertical” tax consolida-
tion) becomes a “horizontal” tax consolidation with a non-resident controlling
entity, the regime is immediately interrupted. In addition, that interruption may
lead to an adjustment of the tax position of the companies belonging to the
group on the basis of a stand-alone approach.
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In this respect, the CIJEU stressed that Luxembourg tax law entails a restriction
of the freedom of establishment of non-resident controlling companies not hav-
ing a permanent establishment in Luxembourg. The restriction, in particular,
may occur when the consolidating entity of the vertical tax consolidation is also
the consolidating entity of the subsequent horizontal tax consolidation. Also in
this case, the CJEU found that the two situations were objectively comparable
and no justification applied. It is worth mentioning, in this respect, that the
conclusion reached by the CJEU conflicts with the position previously taken by
the Italian tax authorities in a similar case.

For further information: Maisto e Associati

Milan Rome London

Piazza F. Meda 5 Piazza d'Aracoeli 1 2, Throgmorton Avenue
20121 00186 EC2N 2DG

T: +39.02.776931 T: +39.06.45441410 T: +44.207.3740299

This newsletter is intended to provide a first point of reference for current de-
velopments in Italian law. It should not be relied on as a substitute for profes-
sional advice. If further information or advice is required please refer to your
Maisto e Associati contact or info@maisto.it.

Copyright © 2020 Maisto e Associati

in


mailto:info@maisto.it
http://maisto.invionews.net/nl/pdex0p/zbee5bn/k4p132b/ut/3/aHR0cHM6Ly93d3cubGlua2VkaW4uY29tL2NvbXBhbnkvMTA0ODk3Lw?_d=320&_c=652cceba

